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EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1.1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to CornmissitlI!~rNe.~s~.Qn October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public switched network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted ...... ith the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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In re13pons-e to the Federal Communications Comm1.ssion' s (th8

"Commission M) r~cent request for short, concise joint pleadings

reflecting consensu8 positions Qmc:mg parties, SMa WON, the Ameriean

Mobile Teleconununications Aseociation ("AMrA") , and Nextel

Communications, Inc. ("Nextel lt ) (coll.ctively, the "Coalition ll
)

respectfully submit these Joint Reply comments concerning the

licensing of Specia.lized Mobile Radio (l'SMR") uystellt8 in PR cccket

No. 93-144.

SMR Won is a trade a~.oe1ation of small business 800 MHz SMR

incumloents. AMTA is a trade association representing numer01J~ SMR

licensees -- both large and small. N8xtel iB the Nation's largest

provider of both traditional and wide-area SMR s~rvices. Over the

past nea41y three years: eaoh has part1eipated ~X'tet,Si vel)' i.n rl.lle

makings implementing the regulatol"y parity provisions of the

Omnibus Budget R~eonciliat1onAct of 1993 ("OBRA 93") .

OBRA 9J mandated that the Commission create a level regulatory

playing field a.mong all CommQrcial Mobile Radio Service ("CMRS")

providers. Thie has required a comprehen8iv~ restructuring of SMR

licenslng rules, regulations and policies affecting the o~e~ationB,

interests and future business plans of all SMRs -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SHit channels On a aconomic Area (nEAl'} basis, using

competitive bidding to select amon~ mutually exclusive .pplicants

coupled wit:h mandatory relocation/retuning of incumbents to permit
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EA l1censees to obtain contiguous, exclusive use spectrum

comparable to other C~~ licensees. At tne same time, the

Commission adopted a Second Further Notice of Proposed Rule Making

(tohe "FNPRM") proposing EA licensing by competitive bidding for the

lower 80 SMR channels and 150 fermer General Category channels

reclassified pro6~ctively for SMR-only use. These proceedings

h_ve been among the most contentious and fractious in the wireless

communications industry.

The Coalition member. have spent hundreds of hour6 identifying

intractable cnly a few months ago. These Joint Reply Conmlent$ ar~

the outCQme of these effort" and are an enormous 4chi.vement. They

build upon the licen~ing proposals in the FNPRM to re~olve the

transition from site-by-site to U licensing on the lower channele

- - taking into account differencea bet'ween t.he uses and past

licensing of t.hia spectrum ~lld the upper 200 channels. In

combination with the underlying C'otleepts or the t'ules alre«dy

adopted for the upper 200 channels, the coalition proposal bal~nce~

the interests of new, emerging wide·area SMR operators with the

needs of exieting, traditional SMR Qpe~ators.

Specifically, the Coalition supports the Commi8&ion' s propo8al

to license the lower 230 channels on an EA basis uain9 auctions to

resolve mutually exclusive' applications. Unlik":i the top 200

channels, however, the lower 150 channels are individually

licensed, with some on a shared use basis. Moreover, the lower eo

SMR channels are interleaved with other allocations, making the

-1i-
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c~eation ot large blocks of contiguous spectrum impossible. In

addition, as the Commission tentatively concluded, there. is no

posSibility of relocating incumbents f~om the low8r channels to

other comparable spectrum. Thus, EA licensing on the lower

channels must enable incumbent operators to cont,inue serving the

pu~lic on their existing spectrum assignments with reasonoilble

opportunities for expansion.

Accordingly, the Coalition proposas a pre-auction, channel-by

channel, EA-by-EA settlement process for the lcwer 230 channels.

EA auctions would occur only B!1~ existing incumbent licen~~eB on

the lower 230 channels, including retunee. from the upper 200

channels, have had an opportunity ~o "settle" their ch~nne18 ClS

follows: if there is a single licensee on the channel within the

EA, it would apply to the Commission and be awarded an EA license,

If there are 8Averal licensees on a single channel within the EA,

they would rece~¥e a single EA license for tha~ channel under any

agreed-upon business ar4angement, e.g., a partnership, joint

venture, or consort.ia. Non-settling channel. in the lower 80 would

be auctioned in existing five-chilnnel blocks; those in the 150

channels would be auctioned in thre. SO-channel blocks.

EA &ettlements are tUlly consistent with the commission' B

competitive bidding authority in Section 309 {j} of the

Communications Act of 1934, as amended, directing the Commission to

use threshold eligibility limitations and negotiation to avoid

mutually 8}tcluaive applications. Settlements would minimize the

number of EA blockB requiring auctions. thereby speeding service to

-111-
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the public. New entrants would not be foreclosed as they could

partic~pate in the upper 200 channel EA auctions and the lower 230

auctions for non-settling EAs.

All incumbents should be free to participate in EA setelements

and to obtain an SA li~~n.e either individually or as a settlement

group participant. For non-seteling EA blocks, the Coalition

supports a competitiv~ biddi~9 entrepreneurial set-a.ide for the

lower 80 SMR channels and one of the 50-channel former Gener41

category block•.

The Coalition believea th4t the EA settlement proces.5, if

adopted, would result in near industry-wide 8upport for SA SMR

licensing on all 430 SMR ohannels, including the general concepts

of the Commission's auction and mandatory relocation dec1sions in

the First Report and Order in this docket. '1'he Coalition

respectfully requests tha.t the Commission adopt. its conseneus

proposal, &s described in detail herein.

-iv-
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Befo¥'. t:he
F1iD&R.AL CONl&l21ttCATXOKS COIDIISS'ION

w.abington. D.C. a0554

Zn the Maeter of

Amendment of Part 90 o~ the
commission'S Rules to Fae11itat.
Future oevslopment of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and 332 of the Communications Act

Regulatory Treatment of Mobile
Services

Implementation ot Section 309(j)
of the c~munications Act
Competitive gidding

To ~ The ComQ\!•• iOA

>
)
)
)
)
)
)
}
)
)
}
)
)
)
)
)

PR Docket No. 93-144
RM-8117, ~~-a030

RM-8029

GN Dockec No. 93-252

PP Docket No. ~3-2S3

JOnn' REPLY <:OltJ'JIJJRTS OJ' SMIt WOlf,
TUB AMBaICM KOBILlI TaLilCOIGIUHICA'rIONS ASSOCIATION

AND N1lX'l'J:L COIUIUN%CAT:IOJfS, INC.
ON THE SKCOND I'URTUR. 1f0TICB 01' PROPOSID ftU'LB l'IAXING

Pursuant to Section 1.415 of the Rules of the Federal

Communi cations Commission (" ComrnJ..~1onIt) and the Second Further

Notice Of Propoeed R\11e Making (IIFNPRM'I) in PR Docket No. 93-144

( n the December 15 Order"), 11 the Coal it ion of SMH WON, the

Arof3riean Mobile Telecommunications Association (lIAATA") and Nextel

Communications. Inc, {"Nextel ll
) (eollecth·ely the ·'Coa.lition")

--------------
1../ Amendment of Part gO of the Commission' 6 Rules to

Facilitate Future Development of SMR Syatema in the SOO MHz
Frequency Band, f"CC 95-S01 , releASed December IS, 1995 On January
11, 1996, the Comm:i.lision extended the Comment <1eadline from January
~6 to Fe~ruary 15, and the Reply Comment deadline from J.nuary 2S
to March 1, 1996. Public Notice, PA ~~-2, releAsed January 11,
1996.
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respectfully submit Reply Comments in the above-referenced

proceeding.i:.1

SMR WON i. a trade association of small busirt6Ss Specialized

Mobile Radio ("SMR") incumbents operating in the eoo MHz barJd.

AMTA is a "nationwide, non-profit trade asaociat1on," representing

the interestli of specialized ~irelesB interests including SMR

li~en$ees. Nextel is the largest provider of SMR Berviee~ in the

Nation, and all mewberG of the Coalition ars active participant» in

this proceeding.

After reviewing the approximately 36 commente filed herein,

the Coalition found widecpread industry consensus on the following

issues:

(1) The Commission should adopt a pre-auction, channsl
by-channel, Economic Area (ilEA") -by~Eeonomic Arfl8l,
settlelnent process for the lower 230 chJlnnels ,1/

(21 Mutually exr;lusive applications in EAa that do not
settle ehould be ehosen through t'he b.UctiOtl \"')f fi,,;a
channel blocks on the lower 80 SMR channe1:El and three SC
ch~~~el blocks on the 150 former G8neral Category
channels.

~I 'the Coalition supports the industry'. consensus proposal,
as .et forth in their individual comments and th. comment9 of the
Personal Communications Industry Ast:ociation {"PCIA" j I E.F. J'ohnson
("EFJ"), pittencrieff Communications, Inc. (IIPCI") and the u.s.
SU9ar Corporation ("U. S. Sugar"). Eaeh member of tht'S Coalition may
.ubmit individual Reply Comments, COtl:s:!.stent wit!', the positi.ons
taken herein. -

~I All incumbents on the lower 230 channels could
participate in EA settl.mQnt$ and receive an tA license
individually or aB part of a settlement group. The participants in
each SA settlement negociation would be determined by whether their
bas~ station coordinates are located ~ithin the EA. In ~he case of
certain channels which do not .ettle on an ~ basis, the Coalition
8upports a competitiva bi.dding entr~pro~1eurial eet -aside. as
discussed klelo...,.
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(3) When coupled with the BA settlement. proceall, there. is
con.ensue for designating o~e SO-channel k,\lock and the 80
SKR chann~ls as an entrepreneurial set asid~, thus
permitting anyone to participate in the auction of the
two SO-channel former General Category bloeks.~1

{4} The Commisuion .hould encourage a cost
sha.ring/cooperative arrangement among the upper 200
channel auction winners during the retuning process.

($) Baseline requirements for achieving
facilities" in the retun1ng process are
herein.

(6) There is indu8try support for the general
the upPf:Jr 200-ehannel auction and
retuning/relocation process il coupled
1ndustry's proposed lower channel settlement

II. DISCUSIIQN

A. THI LOWER 80 Am) 150 CHAmJ.Z,S

"comparable
cl.elineated

concepts of
mandatory

with the
process.

1. Th' Comment" Revealt4 SubAAantial InsaWitrY;!tiae ..§Y~pQrt
Fgr A ire-Auction. Cheooel-Iiy-channel a8tt.lero~W;;jlroc~U

On TJa.. Low@. 230 CbanneJ,s

The Coalition members each proposed a pre-suction settlement

process designed to simplify the transition from site-by-site

licensi~g to EA licensing, increase the value of the lower

channels, prevent mutual exclusivity, and p~rmit incumbantB to

continuiB developing their existing sy'stems. The settJ.~m&nt p::cceas

ie necessary since, over the pact Iitwo aecades of intensive

develop~ent," the extan~ive shared use of the 150 former O@neral

i/ The Coalition Bupporta the Commission's decision to
reclandfy the 150 General Category ch~nnela as prospectively SMR
only.
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Category channels, in particular, has I."esultea in a "roosaic of

overlapping coverage contour5 ..."~

UnliKe the upper 200 channele, wherein each license was

granted for five to 20 channels, the lower 150 channels were

licensed on an individual basis often fol." snared use. 'this

licenaing "hodgepodge" m.kes the lower chann-als most uaeful to

lieensees already operat.ing thereon, including ehe

retuned/relocated upper 200 ohannel 1ncumbents.

The Coalition, as well as E.F. Johnson! peIA, Pittencri~ff

Communications, Inc. and the u.s. Sugar Cn-pcri!lt.ion expres111y

support pre~a'Uction EA settlements as fol~()w~:

eingle J. icentiEl\ll on the channel throughout th9 EA; 1'::. wo~ld h~ve t.he

right to apply for and be awarded an £A licenae. If thet:e are

several licensees on a single channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

businests arrangement, e.g. 1 a partn~rship, joint venture, or

consortia.§./ The Coaliti.on' fJ p.opoGed EA settlem~nt process,

th~r~foret would eliminate mutual exelusivity fQr thH "settled"

al See Comment~ of AMTA at p. 19. Given the Commission'.
decision in the First Report and Order to re~~ate90rize the 150
former General Cat.egory channels as SMR. channt~le prospectively. and
its proposal to l1cenGe them on an EA basis through auctions, th.
Commission appears to have eliminated the conventional ehannel
classification. These channel. should be prospectively ..v.iIable
for trunked usa.

~I AMTA at p. 10; EFJ at p. 8; PCIA at p. 17; pcr at pp. 8
9; SMR WON at pp. 9-11; and U.S. 5~gar .t p. 13. The Coalit~on

does not fundamentally disa9ree with the partial EA se'ctlemene
process o\ltlined in the Commentfi of SMR WON. See SMR WON at p. 10.
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channel and make it unnece••ary to use competitive bidding

licens1ug procedures.

While not expressly addressing the above proposal, the City ot

Coral Gables, Florida ("Coral Gilbles II) f Entergy Services, Inc.

("Entergy'I), and Fresno Mobile Radio, Inc. ("Fresno") rec:ogniOl':s the

neCElSsi. ty of a. pre-auction settlement. Each h~ghli9hted th_

complexities and limited utility of auctioning spectrum that is, as

Coral Gables described it, an "overcrowded hodgepodge. "].-/ A pre

auction EA settlement would remedy their conCerns.

UTe, the Telecommunications Association ("UTe") stated that

public utilities! pipeline companiee andpuhl~c aafety entities are

legally foreclosed trom using th~ir t1nancial re30urceB tor

competitive bidding since they do not use the spectrum to generate

revenues.AI Many are funded by states I localities and.

municipalities. or citizen ratepayer•• which limits their authority

to engage in auction" . .2,1 Pre-auction settlements would assure

that public utilitie~ and public safety orgu~iz~cl0n9 can

participate in EA licensins of th. lower cha!L~~ls instead of

relegating them to continued site-Qy-site licensing, thereby

precluding their expansion while the ~est of the industry mOV"8S t:o

11 Coral Ga}:)les at p. 6 (lower 230 channels are euch an
"overcrowded hodgepodge" that, without the settlement of as many
channels as ~ossible, whoever "ine the auction would "owe $0 much
protection to 80 many incumb8nta over eo much of the market 'I that
the geographic license ~ill be of little val~e to th~ winn~r).

See also !ntergy at pp. 9-9; Fresno at p. 23.

1/ UTe at p. 1).

1/ Id.
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geographic-based licensing, While the Ccalition agreea tha!: these

hurdles are solved by retuning/relocation on the upper ~oo

channels, the Coalition also supports Che Comm1.,ion·s ~.ntative

conclusion that such retuning/relocation is not feasible on the

lower channels.

2. ne-Auction Settle_Ats Cpmply With Section.JQ9 (j t Of IRe
Communication~ Act pf 1934

Permitting pre-auction EA settlements fully complies with the

cornpetitive bidding provisions of Section 309 \ j) of the

Communications Act of 19)4 (I1CommunicationsAct"), ill Tn rae::,

it would expre6s1y carry out the Commission's d~ty to take

nee.scary measures, ~n the puhlic intere6t l to avoid mutual

exelusivity. Section 309(jl (6) (E) r~quire. that the Commission

"use . . . negotiation, threshold qualifications, ... anQ. other

means in order to avoid mutual exelusivity in application and

licensing proceeding$.ul1/ The settlement proposal 1~ ju~t

that: • thre6nold qualification/eligibility limitation and a

Commission-endorsed negotiation process tl'.at establiahee a

regulatory framework to avoid mueually exclusive ~pplications for

EA licenses on the lower 230 SMR channels.

Section J09(j) of the Ac~ authorizea the Commission to select

among mutually exclusive applications for radio licenses. At

various times, and to further different public policy ';)bjectivE:G,

Congreas has instructed the Co~mission to selact auch applications

lQl 41 U.S.C. Section 309(j).

11/ 47 U.S.C. Section 309{j) (6) {E} .
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through comparative hearings, random selection procedures an~. moat

recently. ~ompetitive bidding. ThelSe assignment processes are

unnecessary, however. if the app11cante can avoid mutually

exclusive applicatiQrls. Granting a single channel EA license to

settling incumbenta on the lower 230 SMR channels is fully

consistent with the Commission's s~ction 309(j} competitive bidding

author~ty because it fulfills Section 309(;) (6) (8); as explained

above. by establish1ng a mechanilm to avoid mutual eXClusivity.

Permitting pre-auction SA settlements wc:>uld fe.cilitate the

expeditioua tran.1tion of lower SMR channel incumbents trom s1te

by-site to EA licensing wherever pos~ible, with auctions used only

for EA licenseea where mutual exclusivity persist$.

Moreover, adopting a threshold eligibility limitaeion to

promote pre-auction, channel-by-channel EA settl~mente among

incumbents (including retunees) is in the public interest because

(1) the spectrum 1. heavily licensed, mo~t often on a cha~nel-by

channel or sh_red-ueed basis. and is therefore of little value to

non-incumbents; (~) it would 8peed licensing and delivery of new

s.rvic~. to the publiciUI and {J} it. wou1.d not foreclose new

entr.nts from the SMR ~ndustry. New entrants could still bid on

ill PClA requests that the Commission postpone the lower
channel l1ceIlu1ng unt11 the construction deadlines for all
incumbent systems have passed. PCIA at p. 18. The CQalit.ion
disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisio~
of new services to the public. These delays are not justified by
PCIA'B speculation that ch~nnels may become ava11able after
con8truction deadlines lapse. It an j"ncumbent tails to timely
construct a s~ation, those channels should reve~t automatically to
t.he ~A licenaee(s: for thQse channels.
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lower channel EA 1~cense8 that do not se~tle, or the upper 200-

channel EAa ( and they coula parti~ipate through mersers ,

partnerships and/Qr buyouta of existing SMR companies.

Further, the EA settlement process is necessary to transition

the lower channels to geographic lic8rt8ing in li9h~ of exi~ting

incumbent operations. unlike the upper 200 channels, where the
~errtf,eH/Nr:,d

Commission has pF9pliuF11' "'''''''9121 zed that incumbent$ can aAri "itl1 be

reloeated to permit EA liceneeee to introduce new technologies and

services requiring contiguous 8pect~lm, there is no possibility of

retuning incumo9nta from the lower channels. Given this, the EA

settlement propesal affords a m~chaniBm to 1neorporate the existing

and futur~ operations of lower channel incumbents -- taking into

account shared authori~ations and the non-contiguous lower eo SMR

channels -- wi~hin the transition to geographic area lieensing.

Additionally. the EA settlement process will assist the voluntary

retuning from the upper 200 ehannale by providing retuned

incumbents access to geographic-based license~.

There is sound commission precedent for limitlng l~r channel

EA settlements to incutnbant carriers. The commission granted

initi~l cellular licensee on a geographic basis with two blocks in

each area. Eligibility on one block was 1 imited to wireline

telephone companies to assure ealephone company cellular

participat1olL.lll If the local telephone companifl8 were unable

.ll/ TJnder state regulation at the time, local telephone
companies had defined monopoly service a~eas, thereby limiting the
number of telephone company eligihles in each cellular licensins
are•.
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to settle, the Commission granted the license by lottery, P9rauant

to its then~.xisting licensing authority under Section

309(j).~1 In many cases; the incumbent telephone companies did

settle. avoiding random selection, and the licensee IiJpeedily

initiated new service to consumers.12/

"the proposed lower channel EA settlement process is comparable

to initial (;ellular licensing. albeit the unresolved mutually

exclusive incumbent app11eations would be chosen by auction rather

than lottery. There are compelling, public interest justifieations

for limiting pre-auction lower-ehannC!ll sr~ settlements to

incumbente, as discussed above, just aa there was for the cellular

w1reline set-a~ide. If the SMa incumbent. do not settle, then the

EA license would be subject to mutually exclusive applicac10ns and

auctioned, just as mutually excluGive cellular applications were

subject to a lottery. In tact, tbe proposed EA cettlemellt pr.ocess

is more inclusive than wae cellular lieensing since ~~ applicant

(or a~ least any small business) could bid on unsettled EAs; only

telephone companies in the geographic area could apply for the

cellular wireline license.

~J Cellular Lottery p~cis1on, 98 FCC 2d 175 (1984).

lif The Commission recently prcposed a similar eligibility
limitation in its Advanced '1'elevia1,on (lIA'I'VlI) licens1ng proceeding.
Tnerein the Commission proposed to limit eligibility by allowing
lncumbent broadcaster. ~o nhave the first opportunity to acquire
ATV channels." Fourth Notice Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-268, 10 FCC Rcd 10540 (199S) at
para. 25.
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3. The Commission's Proposed Set~A,ide

A number of p~rcle8 opposed the COmmi5&ion'e proposal to set

~9iQe all lower 230 channels as an ent~ep~eneur's block.JA/

They aseer~ that an entrepreneurial set-aside could prevent lower

channel incumbents from bidding on the very spectrum on which they

are operating and serving the publie today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incul\1benta the right to

participate in the auction not only precludes their ability to

expand and potentially enhance their operationa, but it also denies

them the ability to protect their existing operations while other~

could essentially "land-lock" them by obtaining the SA licent;e. EA

settlements would enable these incumbents to continue offering

services and to grow thQir businesses.

Other COmmentere supported the entrepreneurial set-aside

concept o-ecausC! it would provide sp('!tcific opportunities for small

SMR businesses,J.J.I and the coalition has agreed to support an

lil UTe at p. 14 (set aside "further compound(al the
unfai~necs of the reallocation of the channels for commercial
service" because most publje utilities and pipeline companies have
groQs annual revenues far above any prepo.eo. "small buain••s"
limitation); pcr at p. 11 {opposed to an entrepreneur's block that
applies the financial eriteria to ineumbents)i Entergy at p. 11
(denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the v8ry license on which they are
now operating. thereby denying th.m the right to protect cheir
assets); Tellecellular de Puerto Rico, Inc. ("Tellecellular") at p.
1; Southern Company at p. 16 ("prevents SOme incumbents who deai~e

to retain their ehannela from participating in the auctions"); and
EFJ at p. 9 {" fundamentally unfair to prohibit enti tie~ from
participating in Buch an auction if they already hold channels in
an EA. II }

~I Bee, e.g., Fresno at pp. 28-29; SMR WON at p. 24.
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entrepreneurial set-aside lim1~ed to the.lower 80 channels and one

of the so· channel blocks in conjunction with Commission adoption of

the industry SA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and wh1cn therefore must be licensed through competitive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive EA licenses

either individually or as part of a settleme~t group.

B. THE UPPER 200 CHANNELS

Aa noted above, many indu5try participants will support the

general concepts of the commission's upper 200 SMR channel EA

lic~n.1n9 auction and relocation decisions. as set forth in the

First Report and Order. if the Commisaion adopts the pre-auctio1'\ ~1\

settlement.process for the lower 230 SMR channels diecuesed herein.

A consensus of commenters asaert t.hat these approaches, taken

together, reasonably balance th~ needs ot all SMR providere and

will facilitate a more competitive SMR!CMRS industry. This

includes relocat~on of upper 200-channel incumbents to the lower

channels where they would become incumbent.. with th8 right to

negotiate and eettle out their channels to obtain EA lice~3es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (1) cost sharing/cooperation

among SA licensees; (2) using Alternative Dispute Resolution
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("AOR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual coSt6."U'/

1. Cost Sharing/Coop~~ationAmong EA Licensee~

Several commenters supported the commission's proposed cost

sharing plan for EA licensees and the requ;i.l:"ement that SA licensees

collectively negotiate with the affected incumbents ..ill Such

collective negotiations, they argued, would IIfaeil1t~te the

relocation procBss.£2/

The Coalition and other cQmmenters agree that an ~ licensee

should not be able to delay or .top the reloeation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate an incumbent. Both MotTA and Fer proposed that

those EA licensees who c~1oose to retune/relocate an incumbent

should. be permitted to retune/relocate the et'1ti.~(~ E.Y~ - - even

those channels located in a non-participating ~A licensee's

block·lll This would prevent a situation where, for example,

Licensee A, is not interested in retuni.ng the channels of an

18/ There WoOlS uignificant agreemel1t among commenters that
pa-rt.i.tioning and disaggresation should be p~rmitt,':td 071 th~ upper
400 channel blocks. See AMTA at p. 8; Er'J at p 3; Genesee
Business Radio Sy~tems, Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p, ~3. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could er~at~) .

111 See, e.g., AMTA at p. 11; Fresno at p. 15; per at p. s;
Digital Radio at p. 3 i and Industrial TelecommuniC{lt1onlli
Association ("ITAIl) at p. 11.

"Ml./ Digital Radio at p. 3; SMR SY8tem~, Inc. ("SSI") at p. 3;
UTe .t p. 7.

~/ AMTA at p. 11.
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incumbent within ~t~ channel block, Licensee B and LicenGe~ C, on

the oth8r hand/ who also have a portion of the incumbent's system

in their blocks, want to retune/relocate that same lncumbent.Aa/

Without some preventive mechanism, Licensee A's refusal to

retune/relocate could result in no relocation by anyone since the

incumbent's entire system must be relocated.

LicenseeEJ Band C, therefore, should be 'Permitt.ed to r.locate

the incutnloent' e enti.e system by offering the incumbent their

channels in the lower SO or the 150 to account for the channel(s)

in Li1censee A" s l:>lock. After the retuning/relocation i.e complete I

Licensees tJ and C, who retuned the incumbent off Licens(!e A's

channels, wO\41d ··succeed to illl rights held by the incumi;lent V;'B-~

vis" Licensee A.lll Without thia flexibility, ;r·elocation could

be unnecessarily delayed and protracted,24/

2. Alternative Dispute Resolution

The comments exhibited mixed rea~tions ~o the Commission's

proposal to employ ADR during the relocation process . 'I'he

Coalition believes that a properly-designed AOR system can m:eet all

concerns. II;; is imperative -- as AM'l'.~ pointed 0\41; -- eha.t t:'H::lrEl be

several ilr'bitration choice& .~/ No arbi tel" sholJ.ld be used

unlelJg all. parties agree. Moreover, all ADR decisions mUBt be

22/ Or perhaps the aO-channel block licensee does not have
lower 80 and 150 channels suitable for retuning that particulah
incumbent.

ill rd. See also Comments of lllextel at pp. 18-20; 1)<:1 at S,

~/ NeKtel at p. IS.

~/ AMTA at .p. 14; Nextel at p. 23.
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appealable to the Commies ion and other ·appropriate agencies. and

all ADR costs should be resolved by the arbiter as part of the ADR

process·ll!

Most of the industry agrees that "compe-rable facilit1ee"

generally require that "a system will perform tomorrow at lea8t as

well as it did yesterday. fill! There was .ignificant agreement

that comparable facilities must include (1) the same number of

channels, (2) reloeation of the entire system, and (3) the same 40

d8u contour as the original .ystem.~/

Critical to the d~finition of comparable facilities is the

definition of a "system," which should be defined as 4 bass

station or stations and those mobiles that regularly operate on

those stationa. ~ ba~~ station would be considered locatQd in the

EA .pecified by its coordinates, notwithstanding the fact that its

~erviee area may include adjacent geographic EAs.~1 A multiple

base station system, by definition, could encompass multiple EAs.

lit rd.

ZL/ See AMTA at p. 15.

~! AMTA at p. 15; ~i9ital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri.l Communications and Electronics at p.
'; SSI at p. 7; and UTe at p. 9.

2..2.1 See Nextel at p. 22. See alga AMTA at p. 16 ("system"
includes "any base stat10n fac1l1ty(s) Which are utilized :Oy
mobiles on an inter-related basis, .nd the mobiles that operate on
them,"); PC! at p. 7 ("system" shQuld be limited to those mobile
units that regularly operate only on those base stations within the
EA licet'l.eee' e EA.)
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fulfill the Commission' $ reguliltory parity mandate and promote

competition amoog all CMRS competitors.

Respectfully .ubmitted,

MaRIeAN' MOBILB 'rBLBCOIOIVNICATlOU
ASSOCIATION

Alan R. Shark, President
1150 18th Str~e~. N.W., Suite 250
Washington, D.C. 20036

NEXTBL COMMUNICATIONS, INC.

Robert S. Fooeaner
Senior Vice President -
Government Affairs

800 Connecticut Ave., N.w., Suite 1001
washington, D.C. 20006
(202) 2~6-81'l1

Dated: March 1, 1996

SIG. WON

Rick Hafla
Teton Comm., Inc.
545 S. Utah Ave.
Idaho Falls, ID 83402
(208) ~~2-0750
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800 MHz SMR Industry Consensus Proposal
(PR Docket No..93..144)

Background
The Coalition, including. but not limited to, SMR WON. the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte1 Communications, Inc., represents a large
majority of 800 MHz SMR operators of all sizes. including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents.
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that approJaI of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents, including upper-band retunees/relocatees and non-SMR
operators, to continue setving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channe1-by-channel, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use S)'1items, to obtain geographic licenses on current channels wiUlin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process vvould
speed transition from cumbersome sitekspecific licensing; it would promote rapid
service to the public~ and it would allow ne\V entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." RetUning/relocation should provide the same
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nwnber of channels in the 800 MHz band, the same service configuration~ and must
include the entire "system". to be defined as a base station(s) located within the FA
and those mobiles that regularly operate on the station(s).

4. The Coalition advocates cost sharing and cooperation among all upper-band
EA licensees seeking to retune/relocate an incumbent system. Where one EA licensee
is not prepared to participate at the appropriate time, others should be allowed to
retune/relocate 1ill the incumbent's channels, thus succeeding to the incumbent's
rights on those channels. This device would prevent unnecessary delays in the
retuning/relocation process.

5. The Coalition supports licensing of the 80 interleaved SMR Category channels
in 16 five-channel blocks. as CWTently allocated and as proposed by the Commission.
The 150 fonnerly General Category channels should be auctioned in three 50
channel blocks, excluding those frequencies in each block for which full market
settlements have been reached. The Coalition supports creation of an entrepreneurial
set-aside consisting of the 80 SMR channels and one 50-channel block; the remaining
two 50-channel blocks should remain available to bidders of all sizes.
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